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oft afc afar gizgar snrgar (srfra) zr Ra
Passed by Shri. Sachin Gusia, Joint.Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/WS07/Ref-324/MK/AC/2018-19~: 21.02.2019
and CGST/WS07/Ref-325/MKIACI2018-19 Rita: 21.02.2019 issued by Assistant
Commissioner, Div-VII, Central Tax, Ahmedabad-South

3l4le1¢t1\ cITT ';:fR 'C!cf "Cfd'f Name & Address of the Appellant / Respondent
Dyna Automation Pvt. Ltd.

Ahmedabad

mW arfq 3rat 3mar a arias 3rra aa & it as gt or?t uR zenfenR Rh al; T; eT 31m1t cfiT
3Tl1TC1" m gr@terr 3ra rg <fix va5ar ?

Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :

'lffiG 'fRclITT" cfiT TRTa-rur 3TTcl<R
Revision application to Government of India :

0

(1) ~.:r~~~- 1994 cB1. mxr 3ra fa arg ng mi a aR j q@tar nr cITT -rq-mxr * ~2.Tlf ~
siafa TRTa-rur 3TrcfcR ~~- 'lffiG 'fRc!ITT". Fctm ~- ~ fcl'l'fl1T. m~ .jfum_ uflcR <ftcl 'l'fcA. mR l!Jlf. ~ ~
: 110001 cfiT cBI ~ mf%-c: I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, f\!cN
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zuf ma cBI m m ~ ii uf<f tm zrf ara hat vsrI znT 3r; ala m fcR.11 ~ x'I ~
avg7I im a unrd g; mrf ii, m f08t qvsr z Tuer i are ag fa&ala m fcR.11~ ii ~r l=f@ cBI Wclmr *
r gs s
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(a) na #k as fhl z zu? RufRa ml R zur Ta a faffu i uitr zrca ma u urea °
zycaR mi i ma # as fas#lz a rat Raff .

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(TT) zuR zrc nryr fhg fa 'lTI«r cfi ~ (~ m ~~ cITT) frn:rm fcl:Rrr Tfm l=JIB "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifUna bl Una zcd # :f@T"f fg it sq@l fez mu # n{ & 3it ha arr it ga err vi
frrwr cB" ~ ~. ~ cB" IDxT 1:fffur cfl" WTTT "CJx rt arafaa arf@fa (i.2) 1998 tITTT 109 IDxT
~~ <Tq" "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) h4tu Gura ye (3r@ta) Para#t, 2001 cf) frm.r g cfi 3@T@ RlPtfcflSc >fCp,f ~ ~-8 if ql" >ffum -q_ 0
)fa9a mr?f arr hffit Rh lffi, cfi '!WR Tei--rr?gr ya 3ft om2z at at-at >ffum cfi "fll2:f
Ufra 3maa fan urar a1Reg t '3T-!Cfi rel Ir z. ml qzrgfhf 3ifa err 35-~ -q Rl:l"fffif i:tf Cfi :f@T"f
cfi x,wr cfi "fll2:f itWx-6 arcar al If aft elf afez t

The above application shall be made in duplicate in Form No. EA-8 as specified under·
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head ofAccount.

(2) ~~ cfi "f!T2:f Gigi vicar va v clqt uraa zt at put 2oo/- i:tr"fl :f@T"f ~ ~
3iR ugj icaa va ala vrar zt ill 1 ooo /- al #ha 41a al Gr;y

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#m zrcan, €ta Una zcs vi hara or@hara nrzurf@raw# uf an#er--­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€tu araa z,ca sf@nu , 1944 #t err 35-at/as-z # 3ifa-­

under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) saffra qRba 2 («)a ii aa; 3gar # rrar #t r4ta, 3flat rra v4lat zycm, €ta
sqra yes gi aras 3r#tr mznrf@rawr '(fbc) at ua flu fen, 3rsrarara i si-20, q
tf;=cc;r "ITT~ cjil-lJJ\:lU-s, lfElTUTt rf"l"R, 3H:P·IC:icillC:-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zu zm a{ pa sragii ar mgr star ? at r@ta pa sit #a fa #h mr gar srja
air a fan uar afeg g r1 a st gy ft fa far ul arf arr # fg zuenferf 3r9#ta
nrzn@rawr va 3r#la zn tr val at vs 3m4a fhzu unrar ?&]

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid .scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nrnrcru yea arf@fa 1g7o zren vigitfra al 3rql-1 cf> aiaf Reiff fg 31Jar rd 3rdaa zn
Te 3gr zrenfenf fvfu If@rart om?gr ii r@la dl van If u 66.so ha a 1n1au geco
fee cm sh aRy

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za ail v#if@r tat at irul a#a fuii t 3it ft en naff faur uar & it v#ha zyc,
a£ta Uqraa yca v ara 3r4l4tr urn@ravr (riff@e) fr, 1982 ffea ?

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) v#ht zyea, a€tu qla zye vi hara 3r4ht4 =nrnfraw (Rrez), a 4Ra or#hat mr
aacr #iaT (Demand) 'C;cf ts" (Penally) qj"f 10% qa srmr aat 3rfart k 1 zraifa, 3rf@arr qa sa 10

cR1$~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

±ctr3qr ra3it taraa3it, nf@ ztar "a4cr ftmia"(Duty Demanded) ­.:,

(i) (Section) is 1up hasfefa if@r;
(ii) ffi<TT 'Jffic1~~cf,'i-uftr;
(iii) hcrlz4fzfri azra 6aa2zr far.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~ :,m;-~r t- t;l"R1 3rlr ,f@raur a qr szi srea 3rarar area zur vs fclc11R;a a in fcl;lr of(f ~~ t"·.:, .:, .:,

10% mrara; r ail srzi haa aus faarfa it aa e;Os c);- 10% m@1afr snat I 'la
.:, 3 (a %,

6(1) In view of above, an appeal against this order shall te before the Trtunat ofYegg 2
10% of the d~ty_ dei:17anded where duty or duty and penalty are In dispute, or ~\~ tY,JJf~!□er i =-'
penalty alone Is in dispute." \~ ~ ;f/1
II. Any person aggrieved by an Order-In-Appeal issued under the Central-< · ., ~- ~&'$)
Services Tax Act,2017/lntegrated Goods and Services Tax Act,2017/ Goods aii~S~r$ic:e~
Tax(Compensation to states) Act,2017,may file an appeal before the appropriate authcmty-:



V2(GST)5Ahd-South/2019-20 &
V2(GST)6Ahd-South/2019-20, c.-

ORDER IN APPEAL

Two appeals have been filed by Mis. Dyna Automation Pvt. Ltd., A/150 I, Mondeal

Heights, Besides Novotal, S.G.Highway, Ahmedabad-380015 [for short - 'appellant'] against Order­

in-Original No. (@) CGST/WS07/Ref-324/MK/AC/2018-19 and (@i) CGST/WS07/Ref-

325/MK/AC/2018-19, both dated 21.02.2019 [for short- 'impugned OIOs'], and both issued under

Fonn OST RFD -06 passed by the Assistant Commissioner, Central Tax, Division-VII (Satellite),

Ahmedabad South Commissionerate [for short -- 'adjudicating authority'].

2. Briefly, the facts available on records are that the appellant filed two refund claims of

(@) Rs.18,525/- (IGST) and (@i) Rs.57,309/- (IGST) vide Circular No.17/17/2017-GST dated

15.11.2017 on account of supplies to SEZ unit/SEZ Developer with payment of tax of IGST. A

deficiency memo elated 14.12.2018, was issued to the appellant in both the Refund matter. The

appellant filed the reply to the deficiency memo on 26.02.2019. However before 26.02.2019, i.e. on

21.02.2019, the adjudicating authority vide the above referred impugned OIOs, rejected the refund

claims filed by the appellant on the grounds that the afresh application of refund have not been filed

within 30 days of the communication of the deficiency memo.

Feeling aggrieved, the appellant has filed these appeals raising the following grounds:

• that a notice in form GST RFD-08 as required under Rule 92(3) of the CGST Rules, 2017 has not
been issued;

o that an opportunity of being heard as provided under Rule 92(3) of the CGST Rules, 2017 has not
been provided.

0

4. Personal hearing in the matter was held on 30.07.2019, wherein Shri Punit Prajapti,

CA, appeared on behalf of the appellant and reiterated the grounds of appeal.

5. I have carefully gone tlu·ough the impugned OIOs, the grounds raised and the oral

averments made during the course of personal hearing. The question to be decided in this appeal is

whether the adjudicating authority erred in rejecting the refund, as claimed by the appellant. 0
6. The information available on records reveal that the adjudicating authority has passed

the above impugned OIOs without issuing the notice and without offering the appellant, opportunity

of personal hearing. Therefore the impugned OIOs are lacking on this aspect. Here, the Circular

No.59/33/2018-GST dated 04.09.2018 issued by the CBIC, OST Policy Wing of Ministry of Finance,

Department of Revenue from F.No.349/21/2016-GST is relevant to the facts of the present matter.

. The relevant point 7 of the said circular reads as under :

"7. Status ofrefund claim after issuance ofdeficiency memo :

7.1 Rule 90(3) of the CGST Rules provides that where any deficiencies in the application for refund are noticed,
the proper officer shall communicate the deficiencies to the claimant in FORM GSTRFD-03, requiring him toJile
a fresh refund application after rectification of such deficiencies. Further, rule 93(0) of the CGST Rules provides
that where any deficiencies have been communicated under rule 90(3), the amount debited under rule 89(3) shall be
re-credited to the electronic credit ledger. Therefore, the intent of the law is very clear that in case a deficiency
memo in FORM GSTRFD-03 has been issued, the refund claim will have to befiled afresh.
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V2(GST)5Ahd-South/2019-20 &
V2(GST)6Ahd-South/2019-20

7.2 It has been learnt that certain fieldformations are issuing show cause notices to the claimants in cases where
the refimd application is not re-submitted after the issuance of a deficiency memo. These show cause notices are
being subsequently adjudicated andorders are being passed in FORM GST RFD-04/06. I is clarified that show
cause notices are not required to be issued where deficiency memos have been issued. A refund application which is
re-submitted after the issuance of a deficiency memo shall have to be treated as a fresh application. No order in
FORM GST RFD-04/06 can be issued in respect of an application against which a deficiency memo has been
issued and which has not been resubmitted subsequently."

7. From above, it is clear that when a deficiency memo is issued, no SCN/Notice is

required to be issued by the authority as it is on part of the assessee to file the refund application

afresh after receiving- the deficiency memo and the refund application would be treated as a fresh

application of refund. Since there is no need for issuance of any notice after issuance of deficiency

memo, the issuance of any Order in this respect does not arise. Thus, the option to file fresh refund

application on part of the appellant after receipt of deficiency memo, which has been specifically

granted by the CBIC, can not be taken away from the appellant.

0
8. In view of above, I set aside the impugned OIOs. The refund applications filed afresh

by the appellant on 26.02.2019 may be considered accordingly.

9. 34hara arra Rt a& 3r4t a fqzrl 9ls Fath fau Gar &l
9. The appeal filed by the appellant stands disposed of in above terms.

0

Date: .2019

Attested

2at
(Jitendra Dave)
Superintendent (Appeal),
Central Tax,
Ahmedabad.

By RPAD.

To,
M/s. Dyna Automation Pvt. Ltd.,
A/1501, Mondeal Heights, Besides Novotal,
S.G.Highway, Ahmedabad-380015
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Copy to :­
1. The Chief Commissioner, Central Tax, Ahmedabad Zone.
2. The Commissioner, Central Tax, Ahmedabad South Comm'rate, Ahmedabad.
3. The Asstt. Commissioner, Central Tax Division-VII, Ahmedabad South Comm'rate, Ahmedabad.
4. The Asstt. Commissioner(System), Central Tax, Ahmedabad South Comm'rate, Ahmedabad.

15. Guard File.
6. P.A. File.




