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o FReer A dg7a onge (i) g wiRa _
Passed by Shri. Sachin Gusia, Joint.Commissioner (Appeals)

T Arising out of Order-in-Original No. CGST/WS07/Ref-324/MK/AC/2018-19 fesifs: 21.02.2019
and CGST/WS07/Ref-325/MK/AC/2018-19 fesiim: 21.02.2019 issued by Assistant
Commissioner, Div-VII, Central Tax, Ahmedabad-South

g ardiereat @1 = @ gar Name & Address of the Appellant / Respondent
Dyna Automation Pvt. Ltd.
Ahmedabad
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :

ARG TRDR B GANEOT STAEHT :
Revision application to Government of India :

(1) ﬁamwa@ﬁu&1994aﬁmaﬁﬁ%,mwmﬁaﬁﬁq@aﬁmaﬁw—ma%qmw
: 110001 I @ W @Y | ‘ ‘

(i) ‘A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : '
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. :

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under’

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

AT Yo, D SeET Yeb vd FaTa} arfed rfeR & uRy anrer—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(®)

DI ST Yo JMATIA, 1944 B URT 35—91 /35-8 & I~
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.[.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) A Yo, DY ScUeA Yo UG Waaw diely =mnieRer (Rre), @ ufd ondiell & Arder #
e AT (Demand) T4 €3 (Penalty) BT 10% Id STAT &1 HoTard § | grefifes, iU qa S@ 10
HUT FIU g [(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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6(!) In view of above, an appeal against this order shall lie before the Tribunal oq\p y

10% of the duty demanded where duty or duty and penalty are in dispute, or p(éfrg
penalty alone is in dispute.” %
Il. Any person aggrieved by an Order-In-Appeal issued under the Centralb 5
Services Tax Act,2017/Integrated Goods and Services Tax Act, 2017/ Goods an
Tax(Compensation to states) Act,2017,may file an appeal before the appropriate author
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V2(GST)5Ahd-South/2019-20 &
V2(GST)6Ahd-South/2019-20.

ORDER IN APPEAL

-

Two appeals have been filed by M/s. Dyna Automation Pvt. Ltd., A/1501, Mondeal
Heights, Besides Novotal, S.G.Highway, Ahmedabad-380015 [for short - ‘appellant’] against Order-
in-Original No. (i) CGST/WS07/Ref-324/MK/AC/2018-19 and (ii) CGST/WS07/Ref-
325/MK/AC/2018-19, both dated 21.02.2019 [for short ~ ‘impugned OIOs’] , and both issued under
Form GST RFD -06 passed by the Assistant Commissioner, Central Tax, Division-VII (Satellite),

- Ahmedabad South Commissionerate [for short ~ ‘adjudicating authority’].

2. Briefly, the facts available on records are that the appellant filed two refund claims of
(1) Rs.18,525/- (IGST) and (if) Rs.57,309/- (IGST) vide Circular No.17/17/2017-GST dated
15.11.2017 on account of supplies to SEZ unit/SEZ Developer with payment of tax of IGST. A
deficiency memo dated 14.12.2018, was issued to the appellant in both the Refund matter. The
appellant filed the reply to the deficiency memo on 26.02.2019. However before 26.02.2019, i.e. on
21.02.2019, the adjudicating authority vide the above referred impugned OIOs, rejected the refund
claims filed by the appellant on the grounds that the afresh application of refund have not been filed

within 30 days of the communication of the deficiency memo.

Feeling aggrieved, the appellant has filed these appeals raising the following grounds:

[}

e that a notice in form GST RFD-08 as required under Rule 92(3) of the CGST Rules, 2017 has not
been issued; '
o that an opportunity of being heard as provided under Rule 92(3) of the CGST Rules, 2017 has not

been provided.

4, Personal hearing in the matter was held on 30.07.2019, wherein Shri Punit Prajapti,

CA, appeared on behalf of the appellant and reiterated the grounds of appeal.

5. I have carefully gone through the impugned OIOs, the grounds raised and the oral
averments made during the course of personal hearing. The question to be decided in this appeal is

whether the adjudicating authority erred in rejecting the refund, as claimed by the appellant.

6. The information available on records reveal that the adjudicating authority has passed
the above impugned OIOs without issuing the notice and without offering the appellant, opportunity
of personal hearing. Therefore the impugned OIOs are lacking on this aspect. Here, the Circular
No0.59/33/2018-GST dated 04.09.2018 issued by the CBIC, GST Policy Wing of Ministry of Finance,
"Department of Revenue from F .No0.349/21/2016-GST is relevant to the facts of the present matter.

. The relevant point 7 of the said circular reads as under :

“7. Status of refund claim after issuance of deficiency memo :

7.1 Rule 90(3) of the CGST Rules provides that where any deficiencies in the application for refund are noticed,
the proper officer shall communicate the deficiencies to the claimant in FORM GST REFD-03, requiring him to file
a fresh refund application afier rectification of such deficiencies. Further, rule 93(1) of the CGST Rules provides
that where any deficiencies have been communicated under rule 90(3), the amount debited under rule 89(3) shall be
re-credited io the electronic credit ledger. Therefore, the intent of the law is very clear that in case a deficiency
memo in FORM GST RFD-03 has been issued, the refund claim will have 1o be filed afiesh.
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V2(GST)5Ahd-South/2019-20 &
V2(GST)6Ahd-South/2019-20

7.2 It has been learnt that certain field formations are issuing show cause notices to the claimants in cases where
the refund application is not re-submitted after the issuance of a deficiency memo. These show cause notices are
being subsequently adjudicated and orders are being passed in FORM GST RFD-04/06. It is clarified that show
cause notices are not required to be issued where deficiency memos have been issued. A refund application which is
re-submitted after the issuance of a deficiency memo shall have to be treated as a firesh application. No order in
FORM GST RFD-04/06 can be issued in respect of an application against which a deficiency memo has been
issued and which has not been resubmitted subsequently.”

7. From above, it is clear that when a deficiency memo is issued, no SCN/Notice is
required to be issued by the authority as it is on part of the assessee to file the refund application
afresh after receiving.the deficiency memo and the refund application would be treated as a fresh
application of refund. Since there is no need for issuance of any notice after issuance of deficiency
memo, the issuance of any Order in this respect does not arise. Thus, the option to file fresh refund
application on part of the appellant after receipt of deficiency memo, which has been specifically

granted by the CBIC, can not be taken away from the appellant.

8. In view of above, I set aside the impugned OIOs. The refund applications filed afresh

by the appellant on 26.02.2019 may be considered accordingly.

9. T SIRT goF T 9T I HT ISR IWFT ek & fRar S &l
9. The appeal filed by the appellant stands disposed of in above terms.
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Attested

oule4 L4
(Jitendra Dave)
Superintendent (Appeal),

Central Tax,
Ahmedabad.

By RPAD.

To,

M/s. Dyna Automation Pvt. Ltd.,

A/1501, Mondeal Heights, Besides Novotal,
S.G.Highway, Ahmedabad-380015

Copy to :-
1. The Chief Commissioner, Central Tax, Ahmedabad Zone.
2. The Commissioner, Central Tax, Ahmedabad South Comm’rate, Ahmedabad. .
3. The Asstt. Commissioner, Central Tax Division-VII, Ahmedabad South Comm’rate, Ahmedabad.
4. The Asstt. Commissioner(System), Central Tax, Ahmedabad South Comm’rate, Ahmedabad.

~~57 Guard File.
6. P.A.File.







